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Last month, the government of Canada, along with the governments of the United States and 

Mexico, officially signed a new free trade agreement called the United States-Mexico-Canada 

Agreement (USMCA). This agreement will replace the North America Free Trade Agreement 

(NAFTA), which has been in place since 1994. The USMCA covers an extensive range of topics 

from agriculture to e-commence and includes an extensive chapter on intellectual property. 

Although Canada is already compliant with many of the IP provisions in the USMCA, the 

agreement contains key concessions from Canada that will ultimately bring its IP regime more in 

line with that of the United States, particularly in relation to innovative drugs and copyright. This 

article will highlight some of the key changes to Canada’s IP laws that will come into effect with 

the USMCA. 

Key Changes to Canada’s Intellectual Property Framework Brought by the USMCA 

As the IP chapter of the USMCA is 63 pages long, it encompasses many intricate aspects of the 

agreement from an IP perspective for all 3 countries involved, and the true impact of these 

provisions will undoubtedly take years to fully comprehend. This article will focus on two of the 

most significant changes to Canadian IP law from the USMCA which relate to data protection for 

biologic drugs and the term of copyright. 
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Data Protection for Biologic Extended 

Biologic drugs, which are derived from living organisms, are becoming more and more common 

and constitute the vast majority of new important medicines. Given their prominence (and high 

cost of development), the extent to which biologic drugs can be commercialized is central to a 

biologic manufacturer’s business model. Outside of patent protection, regulatory bodies like 

Health Canada and the FDA offer a mechanism called “data protection” for newly approved 

drugs, which “protects” the safety and efficacy data of these new drugs from being used by 

generic competitors to enter the market. In this way, data protection can be even more powerful 

than patent protection, as it allows a drug to achieve effective monopoly market status and 

provides a guaranteed period of market protection irrespective of IP protection or potential 

competitors. 

Canada currently provides 8 years of data protection for all newly approved drugs (both biologic 

and non-biologic), with an additional 6-month extension if a company conducts certain pediatric 

clinical trials. The USMCA mandates a period of at least 10 years of data exclusivity for all newly 

approved biologics, so this will in effect extend Canada’s data protection regime by 2 years for 

biologic drugs. This is significant, as this guarantees that biologic manufacturers, most of which 

are foreign entities, will have two more years of data protection to commercialize their biologic 

drugs in Canada and obtain a return on their investment in drug development. Canada has 5 
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Copyright Term Extended 

Although some changes to Canada’s copyright regime by the USMCA may be simple, they are 

undoubtedly some of the most significant. Pursuant to the USMCA, Canada must implement a 

basic term of copyright protection that must be no less than life of the author(s) plus 70 years. As 

Canada’s current basic term of copyright is life of the author(s) plus 50 years, the USMCA will 

increase Canada’s basic copyright term by 20 years. This will align Canada with United States 

and the European Union in this regard. Given the value and importance of many copyrighted 

works which will enjoy an extended term of protection due these changes, the potential 

significance of these changes in the Canadian marketplace cannot be understated. Canada must 

implement these changes within 2 and a half years from the USMCA’s coming into force date. 

Other IP-Related Changes Coming to Canada Due to the USMCA 

The following is a non-exhaustive list of a few other significant changes that are coming to 

Canada as a result of the USMCA which relate to intellectual property. Please contact our office if 

you would like to discuss some of the more detailed aspects of the USMCA and their potential 

effects on your clients’ Canadian endeavours. 

Patents 

• Patent term restoration for delays in patent prosecution, an item that is currently not provided 

for under Canadian patent law, will be implemented. 

Copyright 

• “Safe harbours” to internet service providers (ISPs) which shield ISPs from liability for 

copyright infringement that they do not control, initiate, or direct, will be implemented. 
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Trademarks 

• Most of the material changes to Canada’s trademark law that would be mandated by the 

USMCA are already contemplated in proposed amendments to Canada’s Trademark Act, 

which should come into force early next year. 

• One change however is the adoption of “pre-established” damages (i.e. statutory damages) for 

trademark infringement due to counterfeiting, which is new to the Canadian system. 

• The USMCA contains provisions which give border officials more power to inspect and destroy 

suspected counterfeit goods. These broader powers seemingly extend to “in-transit” goods, 

which currently enjoy a “safe harbour” of sorts under Canadian law. 

Trade Secrets 

• The USMCA contains requirements related to trade secret protection and enforcement through 

criminal and civil measures. These provisions will likely require Canada or its provinces to 

adopt a legislative framework aimed at trade secret protection (which does not currently exist).  

3 

Key Takeaways for American Attorneys 

• The USMCA is a significant agreement for American attorneys that have clients who do 

business in Canada, and familiarity with the agreement, including its IP-related provisions, is 

important. 

• In the context of intellectual property, the theme for Canada is that of brand protection, with the 

USMCA representing an extension of the country’s patent, copyright, and data protection terms 

and the strengthening of the ability of brand owners to enforce their IP rights in Canada. 

• The USMCA’s changes to Canada’s IP regime largely constitute an alignment with US IP law. 

This may allow American in-house and private practice attorneys to more easily advise their 

clients on Canadian law and homogenize the cross-border efforts of their clients in the 

innovative/brand-focused industries. 

• Ultimately, these changes are positive for brand-focused companies in the US who are looking 

to invest or expand in Canada, and American attorneys should advise their clients about the 

new aspects of the Canadian marketplace that will come to fruition with the coming into force 


